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8) EC-Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R(2001), paras. 66-70.
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9) “the measures serve the function of informing consumers [5-2]. They regulate in a binding fashion the in-

formation that may be conveyed in this respect, as well as the manner in which it may be conveyed.”, US -
Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/R(2011),

para. 7.139.
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11) Canada-Certain Measures Affecting the Automotive Industry, WT/DS139, WT/DS142(2000), paras. 70, 71, 78.
12) Japan-Taxes on Alcoholic Beverages, WI/DSS, DS10, DS11/AB/R(1996), p. 12.
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13) Japan-Taxes on Alcoholic Beverages, WT/DS8, DS10, DS11/AB/R(1996), p. 19.
14) United States-Measures Affecting the Production and Sale of Clove Cigarrettes, WT/DS406/AB/R(2012), pp.

222-225.

19



O @ 2014-10

T AHEEE 59 24F IR gtk
7Ne71Ee] AAER DA Ao e 9
e AAERER Jold F it A
o Aniate] 4 Budle AAERE
28 18 A¢ sk A3 H4
4, 2ot 5 7 1 Heehe A
SRS A 2T A s AE
o] ZolsttaL Holof Fthls) 7|&7]Ee]
AAEE G4 A9 Qs Al dist
B7hs AR B4 248 = 3o
W, B4 40l el APE HAlske
Ao g FEL 5 Urko &3k 17
§h A% B Gl M B85 e

71€4 e WEA B¥gA 9] b

Zl(majority opinion)S WE2LEE QT E A
2o ‘A2 A=(qualified and respected)’

aole] 2AG FE Yk

SRR EER LT IECEICLE)
g W7 9L shrdales AL 45
A spethin 7147129 A op|e
¥ e BAo] o o} EAA WA
YA, A2 Wehe 4 EE BHo] 1
o2 ReARH PHos AYE 4
9 Aol 1 NEES 4%
# ok Hrko) webd] Bk 71%71FE A

15) Peter Van den Bossche, Denise Prevost and Marielle Matthee(2005), “WTO Rules on Technical Barriers to
Trade”, Masstricht Faculty of Law Working Papers, p. 18.

16) “[=] we consider that, as with the SPS Agreement, there is no requirement under Article XX(b) of the
GATT 1994 to quantify, as such, the risk to human life or health. A risk may be evaluated either in quantita-
tive or qualitative terms.” EC-Measures Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/AB/R(2001), para. 167, “The Panel might arguably have used the terms “scientifically identified
risk” and “identifiable risk” simply to refer to an ascertainable risk: if a risk is not ascertainable, how does a

Member ever know or demonstrate that it exists? [F 2] To the extent that the panel purported to require a risk

assessment to establish a minimum magnitude of risk, we must note that imposition of such a quantitative re-

quirement finds no basis on the SPS Agreement.” EC-Measures Concerning Meat and Meat
Products(Hormones), WT/DS26/AB/R, WT/DS48/AB/R(1998), para. 186.

17) “Member may also rely, in good faith, on scientific sources which, at that time, may represent a divergent, but

qualified and respected, opinion. A Member is not obliged, in setting health policy, automatically to follow

what, at a given time, may constitute a majority scientific opinion. Therefore, a panel need not, necessarily,
reach a decision [Z 2] on the basis of the “preponderant” weight of the evidence.” EC-Measures Affecting
Asbestos and Asbestos-Containing Products, WT/DS135/AB/R(2001), para. 178.

18) “[= 2] the Panel opposes a requirement of and “identifiable risk” to the uncertainty that theoretically always
remains since science can never provide absolute certainty that a given substance will not ever have adverse
health effects. We agree with the panel that this theoretical uncertainty is not the kind of risk which, [ 2],
is to be assessed.”, EC-Measures Concerning Meat and Meat Products(Hormones), WT/DS26/AB/R,

WT/DS48/AB/R(1998), para. 186.
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19) TBTEA A2.3%.

20) EC-Trade Description of Sardines, WT/DS231/R (2002), para. 7.81.

21) TBTEA 2 6th Recitalo 4] “3|dz0] $E5F FART, A7, T &=
AT, BE 7VHY BY) YA Aste] (FEH LAY 2AE AS
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o4 3}==(do not create unnecessary obstacles to international trade) R 3}71E 8|St i AF 3T

22) Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS161, DS 169/AB/R (2001), paras.
161-172, US - Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products,
WT/DS381/R(2011), WT/DS381/AB/R(2012).

23) US - Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/
R(2011).

_\_E;g_&m[o
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24) “The panel engaged primarily in a discussion on effectiveness, focusing on [F2F] consumer protection, rather
than on trade impacts.”, Marie Wilke and Hannes Schloemann(2011), “Not-so-voluntary labelling in the WTO
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tuna-dolphin dispute”, BioRes Review, Vol. 5, Issue 3, p. 7.

25) TBTEA A2.5%.

26) EC-Trade Description of Sardines, WT/DS231/AB/R (2002), para. 7.68.

27) “In addition, the examination must be broad enough to address all of those relevant parts; the regulating

Member is not permitted to select only some of the “relevant parts” of an international standard. If a “part” is

“relevant”, then it must be one of the elements which is “a basis for” the technical regulation.” EC-Trade
Description of Sardines, WT/DS231/AB/R(2002), para. 250.
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28) EC-Trade Description of Sardines, WT/DS231/AB/R(2002), para. 7.116.

29) ICNIRP(International Commission on Non-Ionizing Radiation Protection), IEEE(Institute of Electrical and
Electronics Engineers), CENELEC(European Committee for Electrotechnical Standardization).
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30) J. Patrick Reilly(2009), “Review of ICNIRP Draft : Guidelines for limiting exposure to time-varying electric
and magnetic fields(l to 100 kHz), dated 29 July 2009”, in association with the International Committee on
Electromagnetic Safety(ICES), Document MT 09-123, p. 7.

31) (A AR 7IEA)=AAE TS FARFRAT
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32) IEEE International Committee on Electromagnetic Safety(SCC39), IEEE Standard for Safety levels with Respect
to Human Exposure to Radio Frequency Electromagnetic Fields, 3 kHz to 300 GHz, IEEE Std C95.1-2005, 19

April 2006.
33) 7)ol ‘R = B
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34) International Commission on Non-lonizing Radiation Protection, “Guidelines for Limiting Exposure to
Time-varying Electric, Magnetic, and Electromagnetic Fields (up to 300 GHz), ICNIRP Guidelines”, Health

Physics, Vol. 74, No. 4, April 1998, pp. 494-522.
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35) =AU EA(2012), FAJET o] FHE| A}, 12€.

36) AIAIY R, “olto], FAs AR F&o] o|ERT Fop, 2012. 5. 22.

37) WHOJIARC(International Agency for Research on Cancer)= AAIEE “Q17Fl Al 7 1a(possibly carcino-
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38) “the evidence, while still accumulating, is strong enough to support a conclusion and the 2B classification. The
conclusion means that there could be some risk, and therefore we need to keep a close watch for a link be-
tween cell phones and cancer risk.”

39) Italy’s Supreme Court, Employment Section: Sentence no. 17438, 3-12.10.2012.

40) 3]A} CEOS! Mr. Innocente Marcolini(604)= 27 12'd §9F 1% H 56412 FAE Aot
HEF o F EZ3 & INAIL(Italian Workers’ Compensation Authority)ol] 2742 @43}, <=}
A S ol 2 71Z4E Utk 1 H Mr. Innocente Marcolini7} INAILS JUl2 A 713 Aol A
Brescia AW YL & ARQEE drdste] Fojdstel HEd 7 AABA T AT BAsA T A

HALS 5
Brescia A|HHA-L 299l Orebro thshH 2] $HHE 7121 Lennart Hardello] ©]11= R4 < ARIIIF
oA FAATE o zN BAd o s fEH ZAE AFSA 5 BE v INAILY A
Apzdol| A olekg] ol HaH U (Supreme Court) AW #HA9 Aol FAHA S oF= 2012

W 10¥ 129 Brescia AW #Ao sk INAILY 45 7]716} T} Reuter, “Italy court ruling links
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44) “The public concern for human protection from EMF of portable hand held devices and radio stations is very

high in Korea. This rule aims to give the information of rating classification of EMF human exposure for risk
communications.” Notification to Committee on Technical Barriers to Trade, G/TBT/N/KOR/393, 18 September

2012.
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45) ASHNA 2010.7.23.] A4729] 2(AA T QAANRZ7E ) A2 2 A)33), AupHARE A67222.
46) IEF219193]) A A2012- OOE, Az FH71E, BAIUE 2 ZAE 1A AR, A3RCAA T}
58 59), F4 AlxAE
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47) J. Patrick Reilly(2009), “Review of ICNIRP Draft : Guidelines for limiting exposure to time-varying electric
and magnetic fields(1 to 100 kHz), dated 29 July 2009”, in association with the International Committee on

Electromagnetic Safety(ICES), Document MT (09-123.
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A7) WZolth. US-Tuna 11 ARQES] 3 F2ad ol “zo]d Fe F93
Asde] o wj, AAIFFAE AHIA (arbitrary or unjustifiable)” 847} EAI3H=

2 A9 ofeln, vt Tsithd TBTEA
S ogete 449 7lerle Aix 9Eke "] oE kel
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ARl 2nizp Gr o] Heelghs FAER  AEVE ¥d AV HarIEse oA
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51) EC-Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R(2001), paras. 66-70.
52) WAL A A2012-00%, AAT FF7IE, BAUA 2 EAEE A AFRD, A3E 13-

53) US - Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WI/DS381/
R(2011), para. 7.139.

54) “[= 2] objective goes beyond mere information, as it seeks to provide a disincentive for certain behaviour,
based on consumer choice.” US - Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna
Products, WT/DS381/R(2011), para. 7.591.

55) w3 A 2AEIAPEA el
56) IEEES] 9171291 9uel 7129 5% A4EFE 1L6Wke.
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57) Notification to Committee on Technical Barriers to Trade, G/TBT/N/KOR/393, 18 September 2012.

58) Mobile Manufacturers Forum, “Re : TBT Notification G/TBT/N/KOR/393”, 13 November 2012; European
Commission, “G/TBT/N/KOR/393 - Proposed enactment of the rating classification of electromagnetic waves
for mobile phones and radio stations. EU comments”, 14/11/2012.

59) “[%2F] the MMF supports the objective of providing consumers additional information on the issue.”; “The EU
fully shares the objective of the measure, which aims at providing better information.” to consumers with re-
spect to SAR values.

60) “We do know from practical experience that the public will assume [ 2F] that Grade 1 products are somehow
“safer” than Grade 2 products and therefore discriminate products based on their grading, even though all
phones are fully compliant with KCC’s SAR limit. This discrimination and the impact on trade could also lead
to possible WTO issues for Korea.”

61) “Moreover, the EU would like to emphasize that the objective of the Korean authorities to make consumers
more aware of SAR can be achieved by other solutions, which do not require mandatory labeling - for instance,
through information brochures or information websites. These solutions achieve the same objective (consumer
awareness) but are less trade restrictive than the Korean solution. Taking into consideration the above, the EU
would like to remind the Korean authorities that according to Article 2.2 of the TBT Agreement Members shall
ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creat-
ing unnecessary obstacles to international trade.”
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63) Tania Voon, Andrew Mitchell and Catherine Gascoigne(2012), “Consumer Information, Consumer Preferences
and Product lables under the TBT Agreement”, Melbourne Legal Studies Research Paper, No. 632, pp. 13-14.

64) “The SAR Grading scheme itself introduces an arbitrary cut-off between those devices falling below 0.8W/kg
and those above 0.8W/kg, for which there is no scientific rationale or justification for why a distinction should

be made or the point at which a device falls into either category. We know from practical experience that the

public will assume that there is a justification for the distinction and will logically assume that Grade 1 prod-

ucts are somewhat “safer” than Grade 2 products and therefore discriminate products based on their grading,

even though all phones are fully compliant with KCC’s SAR limit. This discrimination and the impact on trade

could also lead to possible WTO issues for Korea.”

65)

‘(%2 the EU fails to understand why Korea has introduced this classification, and what scientific evidence

available at Korea’s disposal justifies the distinction between level 1 and level 2 on the basis of these SAR
levels. The EU therefore considers that, in the absence of any scientific evidence, such a grading scheme is not

justified from a health or safety perspective.”
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Journal of Pharmaceutical, Biological and Chemical Sciences.

67) HEEAI9 A3 T A2012-10435.

68) THAIZNE D3], #4633 AT 3] JNHZEH, hitps://www.better.go.kr/, 2013. 7. 5.
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[ABSTRACT]

Trade-compatibility of Labelling Requirements

- Case of the SAR Grading System

Amid rising concerns home and abroad on the risk to human health brought about by ex-
posure to mobile phone EMF(Electro-Magnetic Frequencies), Korean government released a no-
tice of the SAR grading system on September 2012. It aims to help people better understand
EMF information in using mobile phones. The SAR grading system is a labelling requirement
that mandates the indication of SAR grading labels on packing cases of mobile handsets, either
grade 1 or 2 based on their SAR value measurements. As a technical regulation, the system is
required to comply with the TBT Agreement. The USA and EU of Korea’s trading partners in-
stituted concerns on possible violation of the TBT Agreement in connection to the system, par-
ticularly because there is no scientific rationale for why a distinction of SAR values should be
made. The SAR grading system was finally enacted on August 2013, after solving pending trade
issues through bilateral consultations with those countries. This study seeks to figure out legal
and policy implications we should take note of to make labelling requirements go along with
the TBT Agreement. For that purpose, it analyzes trade law issues exposed in the process of
promoting the SAR grading system which is the first trade friction case on labelling require-

ments in ICT industry.

Key words

TBT Agreement, Labelling Requirements, Technical Regulation, SAR(Specific Absorption
Rate), SAR Grading System
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